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The M&A Lawyer Interview: A Look at 
M&A in 2013

With 2013 only in its opening weeks, it’s hard to determine how the year will play out, in terms of 
deal volume, government antitrust actions, international mergers, shareholder relations and a host 
of other factors. However, it’s not too early to make educated guesses as to what the new year is 
likely to hold. I talked in December to Steve Epstein, an M&A partner who works in the New York 
office of Fried, Frank, Harris, Shriver & Jacobson LLP, to get his thoughts on the year ahead.

Chris O’Leary: How does 2013 in M&A 
look, from the perspective of year-end 
2012? Do you expect overall volume to be 
up or down year over year?

Steve Epstein: While I remain optimistic 
that activity is going to increase in 2013, I don’t 
see a clear catalyst for anything more than a 
modest uptick in activity at this point. The mar-
ket still has a great deal of overhang. First and 
foremost, there’s still a lack of confidence in the 
C Suite. At a conference that I went to recently, 
a CEO of a Fortune 100 company said that her 
company was holding off on putting any mon-
ey ‘in the ground,’ so to speak, until a number 
of economic issues in the U.S. are resolved, or 
until there is at least some kind of certainty as to 
which direction the economy will take. Some 
other markers of this overhang include continu-
ing weak global demand, the European credit 
crisis, and elevated regulatory risk in virtually 
every jurisdiction. For the past couple of years, 
some have taken it for granted that there will be 
hockey- stick-type M&A growth in emerging 
economies like Asia. That too has slowed over 
the past 12 months. 

On the positive side, there’s a lot of pent-up 
demand to drive growth, and also, given current 
interest rates, there’s a very low cost of capital. 
On the strategic side, you’ve got a large stock-
pile of balance sheet cash; on the private equity 
side, there’s a real need and a time constraint to 
deploy that capital. So those factors obviously 
augur in favor of more deals. Additionally, if we 

could pull out a budget deal in the U.S., I think 
that could lead to an M&A bump in the begin-
ning of 2013.

O’Leary: What are some deflating fac-
tors that could hinder M&A in 2013?

Epstein: As we look ahead to 2013, there is 
little doubt that the M&A market faces head-
winds. While results across sectors will look 
strong, confidence remains fragile. Other fac-
tors that could stand in the way of a strong 
M&A rebound include uncertainty surround-
ing U.S. budget negotiations, struggling econ-
omies throughout Europe, a slow-down in 
emerging Asian economies, lackluster global 
demand, leadership change in China and vari-
ous regional conflicts that could flare up into 
more widespread confrontations. 

O’Leary: Lately there has been a rise in 
“operational investments,” in which more 
sponsors are planning to run their tar-
get businesses for years and because this 
increases execution risk, these sponsors 
are spending a lot more time and money 
on due diligence, which in turn is slow-
ing down the deal process. Is this a trend 
you’ve seen as well, and if so, do you ex-
pect it to continue?

Epstein: PE sponsors are by definition 
incredibly nimble, so I don’t think anything 
they’re doing at a particular time can properly 
be characterized as a long term trend. If mar-
kets shift, they move very quickly. But yes, I do 
see private equity firms holding investments 
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longer, hoping for both better valuations and greater 
deal certainty before they decide to market an asset. 
The first- through third-quarter numbers in 2012 show 
a 17%-18% downtick in the number of exits from last 
year.

I don’t see a dramatic change in the diligence pro-
cess, as sponsors have always been very thorough 
buyers, with perhaps the exception of the 2005-2007 
heat wave of M&A activity. Outside of that period, 
sponsors have not been shy about kicking the tires on 
a transaction. These days, both sponsors and strategics 
alike have been more careful during the due diligence 
process. Both are spending more time and money to 
turn over every stone, and both have gotten better at 
walking away if the deal doesn’t seem right. There’s 
no longer the frenzy [of 2005-2007] where a sponsor 
feels ‘if I don’t do it, someone else will buy the asset 
out from under me.’ That concern is just not front and 
center anymore.

O’Leary: Deal financing was a major issue in 
the immediate post-crash years, and chilled activ-
ity in the 2009-2011 period. Is financing going to 
be easier for buyers in 2013?

Epstein: Banks are very much attuned to the M&A 
market, and they are pushing back on the mix of debt 
and equity proposed in some transactions. For exam-
ple, recently a consortium was looking to buy Super-
Valu and reportedly the banks pushed back fairly hard 
for the sponsors to put more equity into the deal.

Look, the banks are open for business and financing 
is definitely available. But I do think that financing is 
still tough at the lower end of the market, even though 
the absolute numbers are smaller. In smaller transac-
tions where banks are not always syndicating risk, I see 
bank financing, while still available, being a tougher 
slog. At the higher end of the market, there is more fa-
miliarity with the companies and there is a greater abil-
ity to syndicate the debt, so I find banks are a little bit 
more receptive to larger deals. Also, there’s a lot more 
market intelligence on companies involved in larger 
transactions and banks seem to get comfortable with 
those assets more quickly. 

O’Leary: The re-election of Pres. Obama ob-
viously ended market speculation that a major 
change would come in terms of antitrust enforce-
ment in 2013. Do you see the current antitrust 
environment holding, or could there be more ag-

gressive enforcement in the next four years from 
the DOJ or the FTC?

Epstein: For sure we’ve seen a more active enforce-
ment policy during this administration and that will 
likely continue. I also expect continued focus on sec-
tors like tech and healthcare. However, from personal 
experience in a health care transaction context, the 
staff moved very quickly and worked hard to accom-
modate an aggressive timetable set by the buyer, de-
spite fairly complicated anti-trust issues.

So from a deal perspective you should expect that 
the DOJ and FTC are more focused today on en-
forcement than they were six or eight years ago. That 
is clear. But I also think that despite their tougher en-
forcement stance, they’ve been willing to work with 
companies and advisers to move things along as quick-
ly as possible. On the higher profile deals, you will see 
the DOJ and FTC stepping in, in a way that maybe they 
wouldn’t have in a prior administration. Therefore, in 
those situations, advance planning and a good handle 
on the pressure point issues are invaluable to deal ex-
ecution. But for the bulk of the deals which are below 
that kind of ‘front page radar’ you will see a real will-
ingness [by regulators] to work with companies to help 
transact the deals on a fairly expedited timetable.

O’Leary: These ‘front page’ deals (AT&T/T-
Mobile comes to mind) seem obvious targets for 
antitrust enforcement. Could that be even more 
the case in the second Obama term?

Epstein: Any deal that would create a dominant 
market player has always faced tougher scrutiny. So 
from an antitrust perspective, whenever you have a 
headline deal like AT&T/T-Mobile, you should expect 
significant scrutiny. And that’s not going to change in 
another administration either. Those deals always at-
tract more attention. 

That said, there have been more cases, more signs of 
aggressive enforcement, in the past four years. There is 
less hesitation to get into the mix, as seen in the AT&T 
situation, and there are other examples. Nasdaq’s bid 
to acquire NYSE prompted the DOJ make an early an-
nouncement that it would seek to block that bid. You 
had George’s Inc.’s purchase of Tyson, where the DOJ 
sued George’s to unwind the acquisition of a Tyson 
chicken processing plant—ultimately that was settled. 
You’ve got certainly more examples of enforcement 
action. But I think practitioners recognize that the 
large bulk of transactions, while maybe pressure-tested 
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more thoroughly, are still getting done, and it’s cer-
tainly overblown to say that under this administration 
you’re not going to get your deal done.

O’Leary: The rate of international mergers, 
particularly from Europe, have been sapped by 
the ongoing economic crisis. What you expect in 
2013, given that the Continent’s economic mal-
aise shows no signs of lifting in the near future?

Epstein: We’ve had a drop-off of around 25% in Eu-
ropean M&A in 2012. You’ve got a number of coun-
tries affected by what’s being called “the European 
contagion” and even those who are not as severely 
affected, like the U.K. for example, have still been 
shaken. So CEOs are very hesitant to push the “go 
button” on M&A. That is particularly the case outside 
their local markets where there is inherently more deal 
execution risk. 

I think you will see inbound European activity 
continue to be sluggish with the exception of some 
potential restructuring opportunities. As European 
economies struggle, you’ve had increasing calls for 
companies to prefer domestic or European suppliers 
over international competitors. That [growing] level 
of protectionism negatively impacts North American 
or Asian companies going into Europe. You may have 
an attractive European target on paper become a lot 
less attractive if customers—other companies or the 
government—in the home country refuse to buy prod-
ucts or services from a European company owned by 
a large American or Asian conglomerate. Risks associ-
ated with this type of nationalism are exacerbated with 
brand name or iconic companies. For example, the 
BAE/EADS type of transaction becomes much more 
difficult to execute. 

O’Leary: Are similar trends at work in Asia, 
driving that downturn?

Epstein: Asia M&A activity dropped [in volume] 
as well last year but it was a lesser drop, in the mid- to 
high teens. It’s a place where many businesses know 
they need to be. It’s a growth area. But Asia is also a 
very difficult landscape to navigate, from both a deal 
execution standpoint and an operational standpoint. 
Often, there is an uneven application of regulations, 
there is a lack of historical precedent and, at times, a 
lack of continuity. This is leading some companies to 
take a more cautious approach before pulling the trig-
ger on doing a deal in Asia.

On the operational side, some companies have 
significant challenges in Asia, particularly if it’s a new 
market for them. Things they are used to doing in their 
home country may be difficult to accomplish in a new 
market. As an American company operating in Asia, 
you need to be prepared, whether that means hiring 
lobbyists or local PR firms or both to deal with politi-
cal issues. That could be very important to making your 
transaction a real success.

O’Leary: What are the challenges of cross-
border deals, with regard to regulations, due dili-
gence and execution?

Epstein: Given what we have discussed, you can see 
why cross-border transactions have a high degree of 
execution risk. For example, many jurisdictions have 
adopted new regulatory regimes like India’s recently 
adopted antitrust regime. Indian regulators don’t have 
a lot of experience of implementing the regulations as 
yet. Acquirors don’t have years’ worth of results to look 
at and see where a particular transaction might fall on 
the regulatory spectrum. So by definition if you’re go-
ing into India and will be subject to this regulatory re-
gime, you have less certainty around how your transac-
tion might come out.

Broadly speaking, there are five key risks in cross-
border deals, starting with due diligence risk, regula-
tory risk and political risk. Political risk is perhaps the 
toughest to navigate. For example, on a couple of oc-
casions Chinese companies have been banned from 
completing U.S. acquisitions based on national securi-
ty concerns. As a consequence, I think we may see it get 
tougher for American companies to do deals in China 
when the targets are touching some type of a sensitive 
industry. 

The fourth area of concern is reputational risk. For 
public companies that announce transactions but 
don’t get the transaction done, that can be a serious 
concern. In a cross-border context it’s heightened 
because you’re dealing with other governments and a 
number of different constituencies that you’re not ac-
customed to dealing with in the U.S. If your [target] has 
a strong union or significant government ownership, 
you need to have a plan which is well thought out and 
well executed. Otherwise your transaction is going to 
run into problems and your company may suffer repu-
tational side effects.

Finally there’s cultural risk. It goes without say-
ing that cultural sensitivity is imperative even when 
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operating within your own borders, and that’s obvi-
ously exacerbated when doing cross-border deals.

For these reasons, cross-border transactions re-
quire careful management and potentially a greater 
willingness to walk away. That requires managing the 
expectations of your internal deal teams and your 
board of directors.

O’Leary: Are the recently-enacted merger 
regimes in Russia, China, Brazil and India, 
despite currently having a lack of precedents, 
become in time a positive for doing business in 
those countries?

Epstein: Most of these countries have put together 
their new regimes by doing a lot of research and tak-
ing a “best in class” approach. They looked at the pros 
and cons of existing regimes and they’ve talked to 
regulators and business people living under them. So 
we should not underestimate the sophisticated way in 
which these new regimes were created. Over time, a 
thoughtfully constructed and consistently implement-
ed regulatory framework will be very helpful to busi-
nesses seeking to do deals in foreign jurisdictions be-
cause principals and advisors are going to get a level of 
comfort knowing immediately what is going to be easy 
to get done versus what is more difficult. In the short 
term, while these jurisdictions accumulate experience 
and precedent, there will be some growing pains. We 
also need to see whether these regimes will be affected 
by political turnover: could they be dismantled as a 
result of a shifting political landscape? That would be 
an unfortunate development. But on the whole [these 
new regimes] are a positive development for cross-
border transactions.

O’Leary: What other trends have you noticed 
that could be critical in 2013?

Epstein: I’ve noticed a few things. Joint ventures are 
becoming increasingly more important, for example. 
They provide an opportunity to essentially syndicate 
risk and leverage the operational knowledge and po-
litical access, etc., of two parties as opposed to one. I 
think you’re going to see more JVs. 

I think you will see fewer transformational deals in 
the short term. I mean the likes of the BAE/EADS or 

the Petronas/Progress Energy deals. We are going to 
see companies being more hesitant to pull the trigger 
on large cross-border transformational transactions 
that they know will receive a high degree of scrutiny, 
not only from regulatory agencies but also from a num-
ber of different constituencies.

Divestitures are going to continue in the short 
term as well, particularly carve-outs. That’s because 
businesses in a fragile market are focusing on their 
core strengths. Their constituencies—shareholders 
and analysts—are telling them to shed anything that 
is non-core. 

In a legal context, there’s going to be continued sen-
sitivity to conflict and confidentiality. Over the past 
year and a half, we’ve seen some very public and, in 
some instances, embarrassing cases related to conflict 
of interest. As a result, companies have developed a 
greater sensitivity to potential conflict of interest is-
sues and are more vigilant about interviewing advisors. 
Also, I think you’re going to see confidentiality agree-
ments receive a level of scrutiny that they previously 
didn’t get, particularly as a result of the Martin Mari-
etta decision. 

Lastly, shareholders are going to continue to in-
fluence M&A strategy. That’s always been the case 
to some extent, but we will continue to have vocal 
shareholder activists. I’m not personally seeing a lot of 
proxy contests but I am seeing a lot more activist share-
holders buying into a company and, before any public 
confrontation can play out, the company enters into 
an arrangement with the activist to allow participation 
in the company’s decision making process. For ex-
ample, allowing [the activist shareholder] take a board 
seat or two. You’re seeing management teams more 
swiftly react to shareholder concerns before there’s a 
hostile proxy contest. One recent example is Lazard, 
where [shareholder] Nelson Peltz took a large stake 
and made clear his concerns about the cost structure. 
Shortly after that, the management team came out in 
public way with cost cutting proposals. That type of 
scenario is playing out in a lot of public companies. 
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